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MQT SO {)6C f>IEM CO B^N Cdfl NHA Ntf<3rc PHflP QCIYEN 

CONG HOA LIEN BANG BlTC 

Nam 1949, nudc Due cd ban Hien phap 

dau tien. Sau nhieu lan sua ddi, ngay 

3/10/1990, Hien phap nay da ed hieu lire tren 

toan nudc Due. Nam 1999, ngudi Due da 

nhin lai nhfl'ng thanh tuu thu dugc trong nua 

the ky qua vdi ban Hien phap dau tien cua 

minh. Nd dugc ca nggi la Hien phap tdt nhat, 

tu do nhat va chung td la mdt nen mdng 

vu'ng chac cho mgt nen dan chu chung. dn 

djnh da tung cd tren dat Due. Xay dung nha 

nudc phap quyen (bay che do phap trj) la 

mdt trong nhflng nguyen tac bien djnh co 

ban dieu chinh trat tu cdng cgng dugc ghi 

nhan trong Hien phap d Cdng boa Lien bang 

Du'c. Ngi dung ciia nguyen tac nay dugc 

Hien phap md ta trong nhieu dieu khoan cu 

the, cac dieu khoan nay the hien mdi quan 

tam CO ban cua nha nude phap quyen (che do 

phap trj) la bao ve quyen tu do ca nhan va 

quyen luc nha nudc dudi sir kiem soat cua 

phap luat. Tu nhung dieu khoan dugc quy 

djnh trong Hien phap Due, chung ta cd tbi 

nhan thay mgt sd dac diem co ban nhit cua 

nha nude phap quyen nhu sau: 

Chu-Thj Nhuan ' 
Vien Nghien ciiu ChduAu 

1. Dam bao tinh tdi cao ciia Hien 

phap va phap luat .. j -

Mdt trong nhung dieu kien tien quyet de 

xay dung nha nudc phap quyen do la phai ed 

he thdng cac cdng cu de dieu chinh cac quan 

he xa hdi va mgt trong nhflng cdng cu do la 

phap luat. Phap luat trong Nha nudc phap 

quyen can dugc hieu theo nghTa rgng tuc la 

bao gdm tat ca cac ITnh vuc cua ddi sdng 

phap luat: xay dung, thuc hien, ap dung phap 

luaL y thuc va nen van hoa phap ly. Dam bao 

tinh tdi cao ciia Hien phap va phap luat la 

nguyen tae hien djnh trong nha nude phap 

quyen d Cgng boa Lien bang Due. Cu thi, 

Dieu 20 Khoan 3 Hien phap Due quy djnh: 

"Lap phap tuan thu trat tu hiln djnh; hanh 

phap va tu phap tuan thii phap luat va cdng 

ly". Vdi dieu khoan nay, Hien phap Du'c xac 

djnh lan dau tien trong ljch su lap hiln cua 

Due rang, Hien phap ed hieu luc phap ly cao 

nhat. Khdng dao luat nao do Chinh phu ban 

hanh dugc di ngugc lai Hien phap. Do vay, 

Chinh phu, chinh quyen, co quan thuc thi 

phap luat deu phai tuan thu Hiln phap. Theo 

Dieu 73 Khoan 3, ngay ca cac dieu bd sung 
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Hien phap Due cung khdng thay ddi dugc 

cac dieu khoan nay . 

Ben canh do, nguyen tae phap luat phai 

phfl hgp vdi Hien phap, khdng nhung ddi hdi 

ngi dung eua cac luat phai thdng nhat vdi 

Hien phap, ma cac luat cung chi cd the do co 

quan dan cir tuc Nghj vien thdng qua. Cae 

van ban phap luat khdng dugc phep dieu 

chinh cac trudng hgp ca biet, ma chi cd hieu 

luc chung. 

Nhu vay, Hien phap dieu chinh toan bd 

trat tu phap che, tao nen nen tang che do 

phap trj d Cdng boa Lien bang Due. 

2. Bao dam cac quyen ty do, dan chu 

va binh dang trudc phap luat cua cong 

dan 

"Gia trj cao ca cua nha nude phap quyen 

la d chd: nd da xuat hien tren nhung chang 

dudng tim kiem tu do va den lugt minh, nd 

khao khat trd thanh ngudi bao ve tu do ay". 

That vay, eac quyen va tu do cua con ngudi 

la nhung gia trj xa hdi cao quy nhat ciia nen 

van minh nhan loai, nen viec ghi nhan, tdn 

trgng va bao ve chung khdng ehi la mdt 

trong eac nguyen tae co' ban dugc thua nhan 

chung, ma cdn la mdt trong nhung chuc nang 

chii yeu va quan trgng cua nha nudc phap 

quyen .̂ 

Xuat phat tir eac nguyen tae dugc thira 

nhan chung cua phap luat qudc te, Hien phap 

' Josef Thesing. Nhd nudc phdp quyen. NXB Chinh tri 
qudcgia. HaNoi. 2002, tr. 87. 
* Le Van Cam. Hoc thuyet ve nhd nuac phdp quyen vd 
thuc lien cua no a Lien bang Nga, NXB Sang tao. 
Matxccfva-1997.tr. 87. 

Dii'c ghi nhan khdng ehi eac quyen tu do va 

nghTa vu cua cdng dan, ma cdn mdt loat cac 

quy pham dan chu va nhan dao nhu la nhung 

CO sd hien djnh rat quan trgng cho viec bao 

ve cac quyen va tu do cua eon ngudi. Vi du, 

Dieu 1 Hien phap Due quy djnh: 

a. Nhan pham la bat kha xam pham. 

Tdn trgng va bao ve nd la nghTa vu eua tat ea 

cac CO' quan cdng quyen. 

b. Nhan dan Due vi le dd de cao cac 

quyen con ngudi la bat kha xam pham va 

khdng the chuyen nhugng dugc nhu co sd 

ciia mdi cgng ddng, cua hoa binh va cdng ly 

tren the gidi. 

c. Cac quyen co' ban sau day se cd gia trj 

rang huge ddi vdi nganh lap phap. hanh phap 

va tu phap nhu phap luat thuc thi true tiep. 

Dirng dau danh muc nhung quyen tu do 

ghi trong Hien phap Dire la quyen dugc tu 

the hien, quyen nay lai dugc dien dat cu the 

hon trong nhieu dieu khoan rieng biet. Ta cd 

the phan loai cac quyen tu do thanh cac 

nhdm sau: 

Nhdm thir nhdt bao gdm tat ca cac 

quyen bao ve con ngudi vdi tu each ca nhan, 

nhan pham va con ngudi ciia hg, trong dd cd 

quyen dugc sdng, quyen bat kha xam pham 

vl than the, quyen bao ve ve noi d, bi mat 

thu tin, quyin tu do tdn trgng tdn giao, y 

thirc he va quyen tu do di lai. Ngoai ra, thugc 

nhdm nay cdn cd cac quyen va dam bao de 

bao ve cdng dan trudc toa an, mac du chiing 

khdng nim trong danh muc cac quyen co ban 

http://Matxccfva-1997.tr
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ma dugc quy djnh trong mdt chuong khae 

cua Hien phap. 

Nhdm thir hai bao gdm cac quyen lien 

quan den tu do kinh te, chu yeu cd quyen sd 

huu va thua ke. Tuy nhien, cd mdt sd ban 

che mang tinh xa hdi do la quyen tu do lua 

chgn nghe nghiep va quyen tu do lap hgi, 

trong trudng hgp ap dung cho viec thanh lap 

cae cdng doan eua ngudi lao dgng va cac 

nghiep doan cua ngudi su dung lao ddng. 

Nhdm thir ba bao gdm cac quyen tu do 

lien quan den viee tham gia vao ddi sdng 

cdng cgng va xa hgi, bao gdm quyin tu do 

hdi hgp, tu do lap hdi, tu do ngdn luan, tu do 

bao ehi, cflng nhu cac quyen co' ban khac vl 

viec tham gia ehinh trj, nhu quyin biu cu va 

irng cir.̂  

Nhin chung cd the phan lam ba nhdm 

ehinh nhu vay, tuy nhien, tat ca cac quyin tu 

do cu the dd khdng cd pham vi phan biet 

rach rdi, trai lai chiing lien kit, bd trg cho 

nhau. Vi du, Hien phap quy djnh mgi ngudi 

deu cd quyen tu do di lai va cu trii d bit cu 

noi nao tren lanh thd nudc Cgng boa Lien 

bang Due, dieu nay the hien quyin tu do ca 

nhan, nhung ddng thdi cung la mgt trong 

nhflng dieu kien lam co sd cho viee tu do 

tham gia vao ddi sdng cgng ddng. 

Ben canh nhflng quyen tu do la cac 

quyin binh ding. Hiln phap Due da cu thi 

hoa nguyen tic chung "mgi ngudi diu binh 

dang tru'dc phap luaf bing cac dilu khoan 

^ Josef Thesing. A'̂ a nuac phdp quyen. NXB Chinh tri 
quoc gia. 1 la Noi. 2002, tr. 90. 

nhu: Quyen binh dang nam nu', Dieu 3 doan 

2; Cam mgi phan biet ddi xu theo chung tgc, 

tdn giao, nhan thuc chi'nh trj va eac khia 

canh rieng khac cua ca nhan, Dieu 3 doan 3; 

va Mgt dieu khoan an djnh binh dang quy 

che cdng dan cho mgi ngudi Diic, Dieu 33. 

Vay binh dang trudc phap luat cd nghTa la 

gi? De hieu dugc thuc chat dieu khoan tudng 

chung nhu de hieu nay cd hai quan diem, 

mdt lien quan den hinh thiic va mgt lien quan 

den ndi dung. Trong the ky XIX, binh ding 

trudc phap luat cd nghTa la ap dung phap luat 

hien hanh cho mgi trudng hgp, mgi edng dan 

va binh dang trudc phap luat dugc hieu la ap 

dung phap luat "khdng phan bief. Day the 

hien su den bd Idn, vi muc tieu cuoi cung 

ciia nd la loai tru mgi su ap dung tuy tien 

phap luat. Theo Hiln phap Due, binh ding 

dugc ap dung ddi vdi ca hinh thuc lin ndi 

dung cua phap luat. Khdng nhflng phap luat 

phai duge ap dung mdt each binh ding, ma 

ndi dung cua phap luat cung phai dap irng 

cac yeu cau binh ding. Nhu vay, binh ding 

trudc phap luat da trd nen phuc tap hon 

trudc day, vi nhflng quy djnh phap ly ndi 

chung gan nhung vin dl cu thi vdi nhung 

hau qua cu the, phan biet cac vin dl vdi 

nhau theo each chung dugc phap luat dilu 

chinh va xu ly. Dung ra khdng thi cd hai vin 

de nao hoan toan gidng nhau vl mgi khia 

canh. Dieu quan trgng la xac djnh dugc 

nhu'ng dac diem Idn de qua dd cd thi khing 

djnh lieu cac van de cd tuong tu nhau hay 

khdng. Ve dieu nay, Toa an Hiln phap Lien 

bang quy djnh nguyen ly binh ding "ndi 

chung bat huge nha lap phap phai cd each xu' 
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ly giong nhau, khae nhau ddi vdi cac van dl 

khac nhau, theo yeu ciu thuc tl ciia tflng 

Uudng hgp va ludn theo dung cham ngdn 

ciia cdng ly" . 

3. Phan djnh quyen lyc nha nudc 

Trong nha nudc thuc hien Hien phap 

dan ehii, dl tranh tap trung quyen luc vao 

mdt ca nhan hoac mdt nhdm xa hdi, eac chuc 

nang khac nhau cua quyen lire nha nude 

dugc phan chia cho nhieu co quan dgc lap 

vdi nhau. Dilu 20 Khoan 2 Hien phap Dire 

quy djnh: "Tit ca quyen luc nha nudc bat 

ngudn tu nhan dan", nhan dan thuc hien 

quyin luc dd thdng qua bau cu va trung cau 

y dan cung nhu thdng qua cac co quan lap 

phap, hanh phap va tu phap cu the. 

Konral Flesse, mgt chuyen gia ve Luat 

Hien phap va la Thim phan Toa an Hien 

phap Lien bang Dire, giai thich y nghTa ciia 

nguyen tic nay trong he thdng Hien phap 

nhu sau: 

- Hiln phap phan biet vl can ban ba loai 

boat dgng cua nha nudc, gdm quyin lap 

phap, hanh phap va tu phap. Cac chiic nang 

nay dugc trao cho cac eo quan cu the dugc 

thanh lap phfl hgp vdi muc dich va cd mdt 

pham vi thim quyin cu thi. Trong gidi ban 

pham vi quyin luc dugc trao, co quan lap 

phap cd thi ban hanh cae quy pham phap 

luat cin thilt cho ddi sdng chung trong nha 

nudc ma hanh chinh va tu phap phai tuan 

thu. 6 cip Lien bang, quyin lap phap dugc 

" Josef Thesing. Nhd nudc phdp quyen, NXB Chinh tri 
qu6c gia. Ha Noi. 2002, tr. 95. 

thuc thi chu yeu bdi Nghj vien vdi vj tri la 

dai dien eua nhan dan va bdi Hgi ddng Lien 

bang va Toa an Hien phap Lien bang - co 

quan phan xet ve tinh hgp hien ciia luat phap, 

cflng tham gia vao viec thuc thi quyen lap 

phap; Co quan hanh phap thi hanh phap luat, 

tru'dc hit la Chinh phu Lien bang, Chinh phii 

cac bang va co quan hanh chinh cap dudi ciia 

minh chju trach nhiem thue thi cac luat. 

Chinh phu Lien bang thuc hien cac nhiem vu 

lanh dao chinh trj, ed the ban hanh cac quy 

djnh hanh chinh va giam sat viec thuc thi. 

Cac luat cua bang do chinh cae bang thuc 

hien vdi ti'nh each la tham quyen cua rieng 

minh; Co quan tu phap dam nhan viec giai 

thich phap luat cd tinh bit huge chung va ap 

dung cac nguyen tie phap luat va cac trudng 

hgp cu thi. Quyin nay nim trong tay cac toa 

an ddc lap, cip cao nhit la Toa an Hien phap 

Lien bang va 5 Toa an Tdi cao ciia Lien 

bang. 

- Tuy nhien, khdng thi bao dam mdi 

tuong tac gifl'a cac co quan quyin lire Nha 

nudc chi bing each phan djnh tham quyen. 

cin phai thilt lap mdi quan he ro rang gia:a 

cac CO quan nha nude dl giup ehung thuc 

hien nhiem vu eua minh. Hiln phap Du'c da 

dl ra vd sd dilu khoan dilu chinh eac quan 

he nay. Mdt he thdng chat che vl sir cdng 

ddng tham gia rang huge tit ca cae co quan 

nha nudc. Vi du, Quoc hgi Due (Ha vien), 

Hdi ddng Lien bang (Thugng vien), Chinh 

phu Lien bang va ngay ca Tdng thdng Lien 

bang Due cung tham du vao qua trinh lap 

phap. Thii tudng Lien bang dugc Quoc hgi 
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bau ra va phu thudc vao sir tin nhiem cua 

Qudc hdi trong khi Chinh phu va chinh 

quyen gan lien vdi nhau thdng qua sir hien 

dien then chdt cua cae thanh vien ndi eac. 

- Trat tu dieu chinh mdi tuong tac giua 

cac CO quan Nha nudc chua dung nhu'ng yeu 

td quan trgng eua su can bang, khdng mgt co 

quan nao duge phep ddi hdi nhfl'ng tham 

quyen vdn da khdng dugc trao cho nd. Vi 

vay, ca sir tach biet Ian mdi tuong tae ciia cae 

CO' quan quyen luc khdng chi giup chung 

hoan thanh nhiem vu cua ban than chiing, ma 

cdn gdp phan ban che va kiem soat quyen 

lire Nha nudc^. 

Nhu vay, su phan djnh quyen luc theo 

quy djnh ciia Hien phap Due khdng phai la 

thuc hien mdt md hinh trflu tugng, ma la 

nguyen tac td chuc lam co sd cbo su hinh 

thanh Nha nude dan ehu. Neu nghien cuu ky 

y nghTa cua nguyen tac nay ddi vdi viec dilu 

tiet va kiem soat quyen lire chinh phu trong 

mgt nha nudc theo che do phap trj, chung ta 

phai bat dau tu' viec phan biet hai cap do nhu 

sau: 

- Su phan bd anh hudng cua cac co quan 

nha nudc cung nhu he thdng quan he giua 

chiing vdi nhau tu nd lam ban che quyin luc, 

bdi le viec tuan thu yeu cau cua trinh tu can 

thiet tu nd da ban che quyen lire tuy tien. Vi 

vay, cae quy che ve tham quyin va thu tuc la 

nhfl'ng the thirc vd nghTa ddi vdi ngi dung 

cac quyet djnh cua Nha nude. 

- Hon nu'a, hieu qua eua viec ban che 

quyen luc trong mgt he thdng cac djnh che 

nha nudc phu thugc vao cac lire lugng chinh 

trj boat ddng trong he thdng do. Su phan chia 

quyen lire ciing nhac trudc day gifl'a Qudc 

hgi va Chinh phu nay da bj thay the bdi mgt 

he thdng rdng khap nhfl'ng quan he tuong tae 

phuc tap. 

4. Sy doc lap ciia tu phap 

Hien phap khdng the tu bao ve ma 

can dugc bao ve thdng qua cac tham phan. 

Vi le do, tu phap cd mdt vj tri ndi bat nhu 

mgt yeu td cau thanh thiet yeu cua che do 

phap trj. 

Mat khac, ngay nay, "Nha nudc phap 

quyen" khdng cdn dugc dac trung bdi chirc 

nang lap phap nbu trudc, ma bdi su phat 

trien cua mgt he thdng cac thu tuc phap ly 

nham bao ve phap luat thuc chat trudc quyen 

lire tuy tien cua lap phap va hanh phap. 

Chinh vi vay ma nhtmg nha soan thao Hiln 

phap Dire cho rang, dieu dac biet quan trgng 

la phai bao ve che do phap trj trudc mgi sir 

lam dung. Vi le dd, hg da tao ra nhfl'ng 

phuong tien bdi thudng phap djnh chdng lai 

mgi hanh vi cudng hire cua cdng quyin, tang 

cudng chirc nang cua tu phap va trao cho 

Toa an Hien phap nhung quyin ban dae biet. 

Cung chi'nh vi le do, trat tu hiln dinh neu 

trong Hien phap Dire da danh eho Tu phap, 

vdi tinh chit la "quyin lire thu' ba", mdt vj tri 

dac biet, trung lap va tach biet hoan toan vdi 

cac quyen lire nha nudc khac la Lap phap va 

Josef Thesing. Nhd nuac phdp quyin, NXB Chinh tri 
qu6c gia. Ha Noi, 2002. tr. 98. 
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Hanh phap^. Cflng trong Hien phap Due 

Dilu 19 doan 4 quy dinh: "Ngudi dan cd 

quyen dua vao phap luat khi quyen lgi bj eac 

CO quan cdng quyen vi pham". Bat cu' ai cho 

rang quyen Igi cua minh bj co quan cdng 

quyen vi pham deu cd the khieu nai tai toa 

an. "Dieu 19 doan 4 quan trgng d cho nd buy 

bd hanh vi ddc doan trong quan he gitra hanh 

phap va edng dan. Khdng mdt hanh vi vi 

pham nao can thiep den quyen luc cua cdng 

dan cd the dugc mien tru khdi sir giam sat 

cua tu phap". 

Nhu vay, de bao dam cho phap luat 

dugc bao ve va thuc thi tren mgi ITnh vuc 

cua ddi sdng vdn bj anh hudng cua nhieu 

mdi quan he, bao gdm sir tuong tac gifl'a 

cdng dan vdi nha nude cflng nhu gifla cdng 

dan vdi nhau, tu phap phai dugc tach khdi 

cac quyen luc khac eiia nha nude. Tuy nhien, 

chiing ta cung khdng the phu nhan dugc 

rang, ca lap phap lan hanh phap deu cd anh 

hudng den eac toa an. Vi du, thdng qua 

nhfl'ng quy ehl phap djnh, viec thiet lap eac 

toa an, quy ehl phap djnh cua tham phan 

cung nhu viec bd nhiem tham phan deu do 

hanh phap don phuong thuc hien hoac thdng 

qua cac eo quan hon hgp. Tuy nhien trong 

thuc thi nhiem vu, nganh tu phap hoan toan 

ddc lap. Theo Hien phap Dire, Dieu 97 quy 

djnh: Tham phan cd quyen ddc lap trong xet 

xir vi khi thuc hien nghTa vu hg khdng phai 

tuan theo chi thj ma chi tuan thu phap luat 

Thim phan khdng thi bj bai chu'e hoac 

chuyen chire trai vdi mong mudn eiia hg. 

Mac du Hien phap Due cd thua nhan nhung 

ngoai le trong nhung dilu kien nhit djnh, 

song nguyen tac ke tren cd hieu lire ed djnh^ 

Tom lai, tren day la nhflng dac diem 

CO ban nhat eua nha nudc phap quyen Dire, 

nhfl'ng dae diem nay dugc the hien tuong ddi 

hoan ehinh trong eac dieu khoan ciia Hien 

phap va deu d trong mdt tdng the thdng nhit 

va bien chimg, cd mdi quan he chat che va 

hiru CO, bd sung tuong hd nhau, vi neu nhu 

thieu du chi la mdt trong nhflng dac diem ay 

thi se khdng cd Nha nudc phap quyen diing 

vdi nghTa eua nd. chang ban neu khdng thuc 

hien nguyen tac phan cdng quyen luc thi se 

khdng the nao dam bao dugc cac nguyen tae 

khac nhu: tdn trgng cae quyen tu do dan chii 

cua cdng dan, tinh tdi cao cua phap luat. 

Nhin ehung d cac nude deu the hien 

nhung dae diem chung cua nha nude phap 

quyen nhu: phan djnh quyen luc, bao dam 

cac quyen tu do dan chu ciia cdng dan, bao 

dam tinh toi cao cua phap luat, cd khac 

chang chi la muc do the hien, thue hien eac 

dac dilm dd d mdi nudc. Chang ban, d Anh, 

CO ehl tam quyen phan lap la mdt trong 

nhung dac dilm ndi bat trong nguyen tac td 

chire va boat dgng eiia nha nudc phap quyen 

Anh va la dac dilm khdng the thieu, khdng 

cd nd thi khdng cdn la md hinh nha nudc 

phap quyin. Nhung d Due cho rang "Nha 

nudc phap quyin" khdng cdn duge dac trung 

* PTS. Thang Van Phuc. To chuc bo mdy nhd nudc vd - , 
cai cdch hdnh chinh a Cong hod Lien bang Due, NXB ' Josef Thesing. Nhd nuac phdp quyen, NXB Chinh tr; 
Chinhtriquocgia. HaNoi,1999,tr. 45. quoc gia. Ha Noi, 2002, tr. 111. 
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bd'i chuc nang lap phap nhu trudc, ma bdi sir 

phat trien cua mgt he thdng cac thu tue phap 

ly nham bao ve phap luat thuc chat trudc 

quyen luc tuy tien cua lap phap va hanh 

phap, hay ndi each khac la de cao vai trd cua 

CO quan tu phap. 

Nhu vay, dua tren eac nguyen tac va cac 

dac trung co' ban cua nha nude phap quyen, 

mdi qudc gia, dan tdc xay dung rieng cho 

minh md hinh nha nude phap quyen xuat 

phat tu dieu kien kinh te, chinh trj, xa hdi, 

Ijch SU' va truyen thdng dan tgc. Khdng the 

ed mgt "md hinh kieu mau" duy nhat cua nha 

nude phap quyen, bat huge cac dan tgc phai 

tuan theo . 
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