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1. Chu nghTa lap hidn va vdn d§ cai 

each hiln phap d mot sd nu>6>c chau Phi 

a- Khdi luge ve chit nghia lap hien vd hien 

phdp 

Trong chg do phong kien, vua la dang toi 

cao CO quyen quyet dinh tat ca. Hg thdng phap 

luat ciia chg do phong kign chi co nhirng quy 

dinh vg trach nhiem va nghTa vy ciia nhan dan 

chir khdng hg cd quy dinh nao lign quan den 

trach nhiem va nghTa vy ciia nha vua. Nhin 

chung, giai cip thdng tri trudc thdi ky chti 

nghTa tu ban khdng hi rang bupc boi bat ky 

mpt quy dinh phap luat nao. 

Chinh sy ap birc phong kign nang ng la dpng 

lyc thiic diy nhiing hpc thuygt phan khang chg 

dp dd. Nhim muc dich ban chg quygn lyc vo 

ban cua giai cip phong kign, cua nha vua. giai 

cip tu san da dua ra y tudng can phai co mpt 

van ban g6m nliung quy djnli nhat dinli bat 

' TS. Vien Nghien ciru Chau Phi va Trung Dong 

bupc sy cai tri nha nudc cua giai cap thong tri 

phong kien phai tuan theo cac quy dinh dd. Giai 

doan quan trpng nhat, ndi dung chii ygu nhat 

ciia chil ngliTa lap hign la viec dat van dg thay 

thg chg dp quiin chu chuygn che bang che dp 

dai nghi. Sir ra ddi cua hign phiip giin lien vdi 

qua trinh tiit ygu ciia viec xac lap thg chg chinh 

tri trong van him d mdt ciip phap ly cao nhat. 

Chil nghTa lap hign va ngn diin chu tu san dii 

dem lai cho thg chg chinh tri mpt hinh thirc ton 

tai mdi hoim toim so vdi trudc day, do chinh la 

hign phap. Hien phap va sy phat trign ctia hign 

phap trgn thg gidi la mpt hien tugng chinh tri-

xa hpi quan trpng, khang dinli sy xuat hien cua 

chg dp tu ban \ a sy riit lui khoi vii dai chinli iri 

cua giai cap phong kign. 

Hign phap la dao luat co ban do co quan 

quygn lyc nha nudc cao nhat ban hanh. qu>' 

dinh viec to chirc nha nudc. co cau thiim 

quygn cac co quan nhii nude trung uong. 

quygn va nghTa vu co ban cua cong dan. Hien 

phap la dao luat co ban nhat cua qudc gia. tin 
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ca cac quy pham khac khi ban himb deu khdng 

dugc trai vdi quy dinh ciia hien phap. 

Van dg dugc diic biet quan tam hien nay la 

bang hign phap phai kigm soiit dugc cdng vice 

cua chinh quygn, tire phai ban dig dugc quygn 

lyc eiia nha nudc. Tuy nhign, dieu nay khong 

cd nghTa la lam cho nha nude ygu di. Nhu 

phan tich ciia cac nha luat gia cho thiy. muc 

tigu ciia hien phap la phai tao ra mdt nha nudc 

vdi cung each to chirc va boat dpng cua minh 

giong nhu "'mdt con kgnh, ma quygn lyc a dd 

dugc chay ra va phat huy dugc nang luc phyc 

vy cho nhan dan, hon la mdt con dap ngan can 

chiing lai". 

Chu nghTa lap hign la mdt sy cam kgt bing 

phap ly vg cac ban chg ddi vdi quygn lyc chinh 

tri. Chil nghTa lap hien dugc phac hoa trgn nin 

cac bdi canh lich sir va van boa dac thii noi nd 

dugc sinh ra va dugc t6n tai trong nhan thirc 

cua mgi ngudi. 

Tat ca cac chinh phii chau Phi diinh dugc 

dpc lap vao nhilng nam I960 diu da cd cac 

ban hign phap la sy bao dam phap ly viee bao 

ve cac quygn con ngudi, tach rigng biet cac 

quygn lyc chinh tri va thyc hien ddc lap qua 

trinh xet xii'. Song, sau mdt vai niim cac ban 

hign phap da bi thii tigu, hi vd hieu boa hoac hi 

viet lai. Trong mpt so trudng hgp d chau Phi. 

cac CO cau mpt dang da dugc xay dyng va da 

CO thdi gian trai nghiem cdn mo hinh hiin 

phap phuang Tay khong dugc danh gia la da 

ben rg d day. 

Cupc thir nghiem dan chu tigp tyc dien ra 

trong thdi ky sau chign tranh lanh vdi nhimg 

chin chinh mang tinh lap hiin. Quin chiing 

nhan dan da han hoan chao ddn dan chii hoa va 

cac ban hien phap mdi. Mdt sd ngudi tin ring 

chau Phi dang chuan bi ngam dg tai sinh chinh 

tri hay phuc hung chii nghTa lap hign. Tuy 

nhign. nhimg ket qua dao ngugc trong tign 

trinh cai each chinh tn ciing da xay ra trong 

mdt sd It qudc gia, digu nay cho thay sy khong 

chae chan cung nhu mau thuan trong tuong lai 

ctia sir nghiep cung cd dan chii o chiiu Phi. 

Ngudi ta tranh luan nhieu dgn ygu td rat ca i 

ban cua chii nghTa lap hign la chinh phii. Viin 

dg la phai kigm chg nhu thg nao nhirng sy dpc 

doan von cd trong mdi chinh phu. Chu dg co 

ban cua chii nghTa lap hign la phai dua ra cac 

quy dinh phap ly vg vai trd ciia chinh phii, xac 

dinh each linn the nao dg chinh phii phai dugc 

dat trong sy kigm soat va cd nhung ban chg 

ddi vdi quygn lyc dang tdn tai ciia chinh phu. 

Ban chat ty nhign ciia con ngudi la mu6n 

himh dpng mdi each ich ky vii mudn lam dung 

quyen lyc. Do vay, can phai dua ra nhirng tigu 

chuan djnh rd nhu thg nao la vi pham phim gia 

cua con ngudi va nham ngan chan chinh phu 

khdng xam pham quygn ty do ca nhan. 

Chat lugng ma chu nghTa lap hign xac dinh 

la trong vice "quan ly bing phap luat". nhu 

Charles Mcllwain da chi ra. "chti nghTa lap 

hign lii cai ddi lap vdi su cai tn tuy tien dpc 

doan: sy ddi lap cua nd la chinh phu dpc tai. 

mdt chinh phii vugt ra khdi luat phap"'. Cac 

nha img hd chu nghTa lap hiin mu6n thyc hien 

mpt thir quygn lyc ciia chinh phu da dupe 

kigm soat thdng qua nhung bien phap thg chg 

da xac dinh trudc. tire la nhirng nguyen tic. 

nhirng ban dig ddi vdi chinh phu do hiin phap 

quy dinh. 

Okon Akiba, Consliliiiiunai Governmeni and tlie 
Future of Consliliilionulism in .-ifricu. in the book; 
Constitutionalism and Society in Africa. Ashgale, 
England. 2004. p. 4 
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Phan chia quygn lyc la mpt trong nhirng 

nguygn tac co ban gay tranh luan. Sy phan 

chia quygn lyc nha nudc theo cac chirc nang 

lap phap, hanh phap va tu phap cd myc dich 

ngan chan quygn lire bi tap trung viio tay mdt 

nhom nhd cac quan chirc chinh phti va dg tang 

cucmg sy bao vg bang phap chi cac quyin ty 

do CO ban cua con ngudi. Chirc nang quan 

trpng ciia hign phap la phai khuygn khich chii 

nghTa lap hien de bao vg sy cai tri bang phap 

luat. dac biet dg bao dam viec bao ve cac 

quygn con ngudi. bao dam rang cac chinh 

sach cdng phai nhan thuc va bao ve cac lgi ich 

cua cdng dan, cac quygn dugc sdng, quygn ty 

do ca nhan thich hgp phai dugc bao ve. phai 

. tranh dugc sy vi pham tir phia chinh phii ciing 

nhu tir viec lam trai phap luat ciia cac ca nhan 

rieng le. 

b- Cdc vdn de ve chu nghia lap hien vd hien 

phdp: sde tgc, nhd nudc vd chinh phu lap hien 

trong boi cdnh cua chdu Phi 

- Chu nghia lap hien vd hien phdp 

Chil ngliTa lap hien d chau Phi dii trai qua 

nhirng giai doan thang triim. Ngudi dan chua 

dugc hudng hgt niem vui sirdng va lac quan 

trudc sy xuat hien cac ban hign phap mdi 

trong thap nien I960 - nhirng ban hign phap 

dua ra cac ldi bira hen vg cac miic do cdi mo 

chinh tri, bao gdm ca viec cdng nhan cac dang 

chinh tri va quygn lyc tdi cao ciia nghi vign-

thi da phai chiu dvmg tinh trang phi diin chu 

bdi cac cudc dao chinh quan sy, cac sac lenh 

khan cap va sy lanh dao cyc quygn gay ra. Cho 

dil d mdt so nudc, cac chinh quygn dan su da 

thoat khdi sir can thiep quan sy trong giai 

doan hau thudc dia. song cac dam bao hien 

phap ciing chi dugc coi nhu mdt ldi chii giai 

mang tinh hinh thirc nham che day sy lam 

dung quyen lyc ciia cac nha ddc tai va cac nhii 

chinh tri. 

Tai khu vyc Tiiy Phi la nai mpt so it nudc 

da nhap khau md hinh hign phap phuong Tay 

va hp da co mpt chiit thanh cong khi cac ban 

hign phap ciia bp dupe nhan dan chip nhan \ ii 

dap irng o mdt mirc dp nhat dinh nhu ciu cua 

cac dang chinh tri dia phuang. Nigeria la mpt 

vi du. Tigp theo mdt loat cac tinh loan co can 

nhac, ban hign phap ddc lap cua Nigeria da 

dugc trang bi bang viec xay dirng mpt co chg 

kigm tra va doi trpng ciin biing giong nhu hign 

phap My. Nigeria edn la nudc thudc dia cii cua 

Anh dau tien thdng qua dy thao luat hien phap 

vg cac quygn, bao gdm ca cac dam bao phap 

luat khac nham ban chg quygn lire cua chinh 

phil. Song, quygn bau cir ciia cdng dan Nigeria 

van hi vi pham, qua trinh bau cir khong c6 hieu 

qua va vd nghTa khi bi digu khign tir phia cac 

trung tiim quygn lyc. 

0 Uganda va Kenya thuoc Ddng Phi. chu 

nghTa lign bang da dugc thyc hien nham dam 

bao mdt quygn lyc cdng bang dugc phan chia 

cho cac vimg vii tranh dugc ciin benh chinh tri 

luon gan vdi quygn luc sieu tap trung eiia 

chinh quygn trung uong. Tu\ vay. d hai nudc 

Ddng Phi nay eung van co nhung lo ling vg 

chat lugng va hieu qua chinh tri thip cua 

quyen lanh dao theo da sd. Trong mpt vai nam. 

Tdng thdng Milton Obote ciia Uganda va Tong 

thong Jomo Kenyatta ciia Kenya da lgi drum 

da so trong nghi vien de han che cac chirc 

nang ciia co quan qudc hdi va nhu viiy. chiic 

xich quygn lyc toi cao cua nghi vien dii bi thao 

bo. Trong khi cac dang doi lap bi tan ra thi 

trong ca hai nudc Dong Phi nay. ciic t i chirc 
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xa hdi dan sy da hgp tac lign kgt theo co cau 

cua dang chinh tri chu dao cd sy kiem soat ciia 

nha nudc dg dau tranh vdi chinh phii. Tuy 

nhign, khudn mau kiem soat va sy tri vi chii 

dao nay da khdng thu nhan dugc thanh cdng 

tai nhieu nudc chau Phi can Sahara. 

Mdt sd he thdng don dang va chg dp quan 

sy khac d chau Phi chang ban nhu Mobutu 

Sese Seko ciia Zaire va Kamuza Banda ciia 

Malawi da tdn tai lau hon vi nhan dugc sy iing 

hg ciia cac chinh phu phuang Tay bao gdm ca 

My. Cac chinh phu chau Phi trd thanh cac 

chinh phil uy nhiem trong cudc canh tranli y 

thirc he Ddng- Tay sau Chign tranh thg gidi 

thir hai. 

Cac chinh phii chau Phi da danh gia cao che 

do lanh dao don dang trong thdi ky hau dgc 

lap bdi hg cho rang sy phat trign kinh te nhanh 

can mdt sd hinh thirc kigm soat tap trung, cue 

quygn. He thdng da dang vdn ciing van bi chi 

trich trgn the gidi va cac nha chinh tri chau Phi 

cho rang nen chinh tri canh tranh khdng phii 

hgp vdi truyen thdng hai hga cb.inb tri ciia 

chau Phi. Tdng thdng Julius Nyerere ciia 

Tanzania da nhan manh rang chii nghTa lap 

hign phuong Tay dai dien cho mpt tu tuong xa 

la chua bao gid cd chd dimg trong lich sir 

chau Phi ca vg truygn thdng lan thyc tign. 

Gidng nhu cae chg dp nha nude va he thong 

mgt dang d nhigu noi khac ciia chau lyc, nha 

nudc Tanzania da dam bao trach nliiem doi vdi 

hau hgt cac ITnh vyc ciia ddi sdng kinh te va xa 

hdi trong dat nudc minh. Song, dang tigc ca 

Tanzania lan nhieu nudc khac da kliong thg dat 

dugc sy phat trign kinh tg bgn virng. Chi cd 

Gambia va mdt vai chinh phii chau Phi da 

thanh cong trong viec ap dung cac trinh ty sip 

xep lap hien theo kieu phuang Tay, dap ung 

dugc cac nhu cau true tiep ciia dat nudc minh. 

Sau khi Chien tranh lanh kgt thuc vao nam 

1989, su syp dd cac che dp cyc quygn trong 

nhilng nam 1990 da mo ra mpt khdng gian chinh 

tri mdi cho sy khdi dau hoan toan mdi me cua 

cac cupc thir nghiem dan chii d chau Phi. j 

Thic nhdt, nhu mdt phan ciia cac qua trinh 

chuygn ddi dan chit, cac ban hien phap da 

dugc xay dyng lai va gid day da nhan manh 

dgn tam quan trgng ciia qua trinh soan thao 

hign phap. Cd nhigu nha lanh dao da tin rang 

hign phap se tao ra sy tham gia tich cue ciia 

nhigu td chuc doan the ciia xa hgi cdng dan ma 

trudc kia nhiing td chirc nay chi mang tinh chat 

trang tri; dd la cac hiep hdi nghg nghiep, cac hpi 

sinh vien, phu nir. cdng nhan va ndng dan. 

Chinh nhung uu tign ciia cac td chirc dd dugc 

coi la nhimg dudng hudng quan trpng dg xac 

dinh cac khudn khd chinh cho hign phap va trat 

tu chinh tri ndi chung de tuan thii sau nay. '] 

Thit hai. phan ldn cac ban hign phap dugc 

xet lai gan day da dam bao cho cac dang chinh 

tri mdt sy tham gia manh va tich cyc. Ban chat 

ty nhign ciia cac he thdng bau cu hien nay da \ 

dugc xac dinh rpng rai va kgt hgp chat che vdi 

cac digu khoan quy dinh cua hiin phap. Nhim j 

khac phyc cac sai pham va kinh nghiem ciia 

qua khir ngn cac nhiem ky cy the cho cae quan 

chirc triing cir da dugc xac dinh rd rang. Cac 

dao luat ciia co quan lap phap bat ngudn tir cac 

dieu khoan hien phap mdi da td ra cd hieu qua 

trong viec tao ngn mdt ca sd hgp phap cho cac 

dang chinh tri ra ddi xk boat dgng. Tuy nhign, 

cac dang chinh tri d chau Phi van cdn rit yeu 

kem khi ndi dgn kha nang ciia hg trong viec 
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tao dyng vai trd tuygn md va xa hdi boa ITnh 

vyc chinh tn. 

Thic ba, viec nghien ciru cac hien phap mdi 

cho thay quygt tam ciia mgt bd phan cac nha 

lanh dao mdi mudn thoat ra khdi xu hudng 

tran ap va hudng tdi xay dyng mdt xa hdi dan 

chu lap hign, trong do viec bao vg cac quygn 

CO ban ciia con ngudi trd thanh quy dinh ciia 

phap luat. Chang han, hign phap ciia Namibia 

da thanh lap ra Van phdng thanh tra dan sy 

{Office of the Ombudsman) dg lang nghe va 

thanh tra cac vy viec vi pham nhan quygn. 

Tinh hinh tuong ty ciing da dien ra tai Nam 

Phi, Uganda, Tanzania va Malawi la nhiing 

noi da xay dyng cac Uy ban nhan quygn. Digu 

rd rang nhat xuat hien trong cac ban hign phap 

mdi d chau Phi la sy khang dinh rang viec ton 

trgng nhan quygn. 

Thic tu. cac cudc cai each chinh tri kgt hgp 

cimg viec xay dyng hign phap mdi a chau Phi 

cdn bao hieu mdt sir cam kgt nhiim thuc day cac 

quygn nhdm, dd la mdt bp phan gan lign vdi cac 

quyen eon ngudi va khdng phai la ngon tir 

trong kho tir vyng ciia chii nghTa lap hign 

phuong Tay. Thyc tien ciia chau Phi cho thay 

cac nhom sac tdc nhd tdn tai rat nhieu trong xa 

hdi, cho nen chinh quygn trung uong ngu kliong 

tinh dgn lai ich ctia cac nhdm se rat klio bao 

dam dugc sy thdng nliiit qudc gia. Cac lanh ty 

ddi lap trong khi theo dudi quygn lyc ca nhan 

da chi trich viec nay ciia dang cam quygn. 

Cac nha nghign ciru vg chau Phi cho thay. 

giai doan sau chign tranh lanh sy md ciia vg 

chinh tri ciia chau Phi da bj d nhigm bdi sy gia 

tang nhanh chdng ciia cac sy cd vi pham phap 

luat nhu am sat, giet chdc. Trong nhigu nudc 

chiiu Phi quyen cdng diin khdng thg cd dugc 

va cac ban hign phap khdng phai ra ddi dg bao 

ve tat ca cac ca nhan va cac quygn tu do ca 

nhan ciia mpt xa hdi cd td chirc. 0 day thigu 

mdt sy cam kgt manh me va mpt nhan thiic 

nghigm tiic vg quygn cong dan. 

Chang ban, viee duy tri sir khac biet giira 

ngudi Hutu va ngudi Tutsi trong cac digu 

khoan lap hien cd thg duac coi la mdt trong 

nhung nguygn nhan gay ra cac bign dpng siiu 

sac vg sac tpc d vimg Hd Ldn. 

Chau Phi thigu mpt sy ddng thuan xa hpi 

phd bign ddi vdi cac digu khoan lap hign, 

chinh digu nay da nudi dudng sy canh tranh 

bgn trong cac nhom trong viec kiem soat cac 

nguon ldn va tranh gianh quyen hrc. 

Lan sdng dan chu hoa manh me diiu nhirng 

nam 1990 liie dau da tao cho mpi ngudi dan 

chau Phi nhirng nigni hy vpng ldn lao vg mpt 

sy bign ddi tdt dep trong tuong lai. Song, trong 

nhieu trudng hgp. nen diin chu cd ve niim 

trong tinh trang bap bgnh: cupc thu nghiem 

dan chil lap hien da khdng xoa dugc thyc tign 

muon hinh mudn ve ciia ddi sdng chinh tri 

chau Phi. Mac dii diin chii da lan toa rdng khap 

cac vimg trong thap nign 1990. song hien nay 

van dang phai canh tranh quygt liet de gianh 

uu the trudc thirc trang hon loan tai ciic dia 

phuong va hien tugng nhigu nhii nudc da bi 

that bai hoac da bi syp dd. Cd nhan xet cho 

rang trong xa hpi chau Phi hi chia re. cd le cac 

chan chinh phap ly nhiim lign kgt xa hpi da tao 

ra mdt sy dai dien khong cong bang giira cac 

nhdm xa hdi riit da dang. 

Cling CO nhirng y kien dua ra ggi y nhiim 

khdi phuc lai truygn thdng liinh manh cua vice 

xay dyng hign phap d chiiu Phi. Thic nhdi. cac 

hign phap chau Phi ciin phai xiic dinh chiic 
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chin ring quyin ca nhan phai dugc bao dam 

va dugc bao ve bang mpt chinh phii lap hign. 

Thu hai, trong cac nen dan chu cdn non ndt d 

chau Phi. mdt toa an hiin phap lii thir cdn thigu 

a cac nudc chau Phi can phai duac thiinh lap 

vii dugc trao quygn giai quygt cac mau thuan 

lgi ich giila Nha nudc va cac Ca nhan, khang 

dinh vi tri ciia ca nhan trong toan bd he thdng 

quan ly, liim trpng tai bang each dam bao cdng 

ly cho ca hai phia Ca nhan va toan xa hdi. Thic 

ha. cac co quan lap phap phai tigp can vdi viec 

soan thao hiin phap mpt each than trpng. phai 

chil y tdn trpng tinh cdng bang ciia cac nhan td 

kinh ti , chinh tri, van hoa, dao dire ciia mdt 

chinh phil lap hien. 

Hien tai, cudc thir nghiem lap hign dugc coi 

la dich ngim va da phan cac nha lanh dao 

chau Phi xuit hien dgu cd myc tigu la dan dat 

dit nudc theo hudng ciing cd nen dan chu. Cac 

ban hien phap mdi ndi tigp nhau ra ddi a cac 

nudc chau Phi hien nay vii sy Ign ngdi ciia chii 

nghTa lap hiin tai dd dugc khang dinh. Tuy 

nhign, trgn thyc tg ddng chay cac sy kien ludn 

kho dinh hinh va cac ket qua cai each dan ehu 

ciing kho doan dinh. Do vay, can phai nghien 

ciru cac qua trinh phat trign chinh tri hien nay 

that cin trgng dg khdng cd ao tudng hay sy 

phong dai thai qua ve tuong lai chinh tri cua 

chau Phi. 

- Sde lgc. nhd nudc vd chinh phu lap hien 

Sac tdc la mpt thach thirc ldn ddi vdi sy tdn 

tai ciia nha nudc. Trgn thyc tg, cd tdc ngudi 

dugc chinh tri boa, dugc can dy vao viec huy 

dpng cac ngudn lyc va vao eac boat dpng 

chinh tri nham thiic day cac lgi ich ciia sac tdc 

minh dugc thg chg hoa. Bd tdc chinh tri boa do 

CO thg dua ra nhigu hinh thirc khac nhau bao 

ve quyin lgi bd tdc cua minh. tir ngdn ngir, 

van boa din quygn tu tri dia phuang va cac 

quygn khac ciia cac nhdm bd tdc. Nhu vay, 

liiu bi xung dot, hay chien tranh, hoii binh hay 

bao lyc. diu phai xem xet lai ljch sir ciia cac 

cudc xung dot va viec nha nudc da giai quyet 

chiing nhu thg nao trong qua khir. 

Nhilng xung dot giila cac bd tgc va bgn 

trong moi bd tdc cd thi tang Ign do sy canh 

tranh ciia cac nhdm nhiim chigm hiru cac 

ngudn chung. hoiic don gian chi vi tranh gianh 

ddng CO cho gia sue. Cd nhigu nhii nudc co 

thign hudng xda bd cac mdi hiem boa kigu do 

trudc khi chiing phat trign thanh xung dot. 

Thudng cac nha nudc nay phai tim higu va 

nim bit dugc nhirng ygu cau chinh dang ciia 

cac nhdm sac tgc khac nhau dd dg ma giai 

quygt van dg. 

Kho khan se rat ldn neu cac ddi hdi sac tpc 

rit khac hoac di ngugc vdi he thdng chung. Su 

khac biet khdng dugc giai quyet se phat trien 

theo chigu hirdng xau. day mau thuan giira cac 

thanh vign trong nhdm tham chi trd thanh 

chien tranh dan su. 

Mdt viin dg quan trgng ciia viec quan ly cac 

bd tdc can phai dugc md rdng lii mau thuan sac 

tpc va viin dg bd tdc phai dugc dua viio quy 

dinli luat phap boa va cac digu khoan hign phap 

cua nha nudc. Cac mau thuan sac tdc rat Idio 

giai quygt ngu cac nd lyc dua ra klidng nliani 

chuygn ddi cac dia biin mau thuiin xung dot 

thdng qua cac bien phiip phiip ly va lap hign. 

Vai trd ciia nha nudc d chiiu Phi la phai trd 

thanh nhiin td trung gian nhu ygu cau cua hign 

phap trong viec quan ly va digu tiet cac lgi ich 

sac tpc khac nhau trong qudc gia. 
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Chinh phu lap hign la mdt hinh thirc gidi 

han chinh phii dya trgn co sd phan chia quygn 

lyc. Nguygn tac chi dao ciia nd la lanh dao 

bang phap luat nham lam cho quyen lyc chinh 

tri khdng dugc vugt Ign tren phap luat. 

Khi nao va noi nao dat dugc lanh dao theo 

phap luat thi cac quyen cdng dan khdng bi phy 

thudc vao y chi ciia cac nha lanh dao bdi vi cac 

quygn dd dugc lap ra theo phap luat va dugc 

bao ve bang toa an hign phap. 

2. Xay dirng hiln phap v mot s6 
nu'O'c chau Phi 

a- Xdy dimg hien phdp d Nigeria 

O Nigeria thi van dg ldn dugc dat ra la lam 

sao de thoa hiep giila hai trucmg phai trong 

dan chiing, mdt bgn la Luat Hdi giao va ben 

kia la Ca Ddc giao. Cau tra Idi cd the dugc tim 

thay trong trong tdng the he thdng luat phap 

ciia mdt Nigeria thdng nhat. Ngu hp mudn 

chirng minh la khdng thoa man vdi sy ton tai 

ciia mdt cdng ddng dan tpc thdng nhat thi mau 

hinh tiem nang ciia chau Phi doi vdi ngn dan 

chil da van boa va sy thong nhat se bi bai bd. 

Mat khac, neu ngudi Nigeria chirng minh dugc 

su khang djiib ciia mdt cdng ddng thong nhiit 

cimg vdi su tdn tai ciia hai he thdng hgp phap 

tudng nhu khdng thg dung boa vdi nhau thi 

cac nudc chau Phi khac se coi do la mdt kinh 

nghiem bd ich. 

Trong vdng khoang 3 thap nign cuoi ciing 

ciia thi ky XX, Nigeria da xay dyng khong it 

hon 3 ban hiin phap ma moi mpt trong sd dd. 

d eac mirc dp khac nhau. dgu nhan thirc dugc 

va thi che boa dugc cac sy khac biet vg sac 

tdc. Hiin phap nam 1999 la hiin phap hien 

hanh tai dat nudc nay. 

Tim higu vg viec kign tao bien phap a 

Nigeria ngudi ta thay rang trong nhigu niim 

cac nha lap hign Nigeria da luon co gang tap 

trung chil y vao cac van dg dugc dat ra trong 

cupc song. Co 4 van dg ldn nhu sau: Thic nhdl. 

viec thanh lap cac bang vg mat quim ly da theo 

dia ly, song cac bang nay lai mang dac diem 

sac tpc. nhu vay tinh dac thii siic tdc ciia cac 

nhom lai dugc chira dvmg trong cac phan dan 

chinh tri nhd hon nira d dudi. Thu hai. van de 

sir dimg luat bau cir dg dua cac nha chinh tri 

viio thirc tign chinh tri hien dai boa va tao 

dyng khdi lign minh sac tdc. Thit ha. van dg 

bau cir tong thdng. Thic tu. viec thanh lap Toa 

an toi cao Shari trong cac nha nude lign bang 

noi cd cac cgng ddng cu dan Hdi giao song sao 

cho phil hgp vdi luat Hoi giiio vg ca nhiin. 

Mpt trong nhirng cdng cy lap hien then chot 

da dugc sir dyng dg cac sac tdc ciia Nigeria 

ciing nhau ton tai la viec xet lai trong ban hign 

phap 1979 vii sau dd la cac hien phap 1989 va 

1999 van dg Toa an Shari toi cao trong cac 

bang. Day la sy dim xgp dugc thoa thuan trong 

cac cupc thuong lugng cua cac hiep hdi khiic 

nhau tir nhirng nam 1977 va 1988 khi cd 

nhirng cao bupc ve Toa an Shari Lign bang 

trgn thyc tg da co quygn ban toan quoc. Tai 

khu vyc mien Biic. Luat Hdi giao quan ly 

nhiing ngudi Hoi giao va luat niiy da lii miit 

phan ciia he thdng phap luat hgp phap tir Ihdi 

thupe dja. Sir chan chinh phap luat trudc niim 

1999 tinh cd dung dp vdi nhiing cupc khiing 

hoang xay ra tir khi dat nudc quay trd lai vdi 

sy lanh dao diin chii viio nira sau ciia nam 

2000. Nhigu bang d khu vyc mign Biic cii dii 

chap nhan Luat Shari la luat chung. 
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Chu nghTa lien bang d Nigeria cd ngudn 

gdc lich su ciia minh. Cac duong bign gidi cua 

36 bang hien thdi dgu tuong tac vdi tinh sac 

tdc va tu each thanh vign ciia cac ca nhan dugc 

xac dinh mdt each hgp phap la "ngudi ma cha 

me hay ong ba ciia hg da la thanh vign ciia 

cong ddng ban dia lam ngn nha nudc nay". 

Hign phap nam 1999 ciing nhu hign phap nam 

1989 va 1979 dgu ddi hdi cdi ngudn ciia cac 

thanh vign thudc thg chg qudc gia phai phan 

anh dugc ti'nh chat cac bang ciia lign bang... 

Viec thdng qua Luat Shari hien nay ciia cac 

nhdm Hoi giao d cac bang mign Bae dugc coi 

la mdt phan ciia thyc te sir dyng cac quygn ban 

dia cua dia phuong dg buy bd cac quygn cdng 

dan qudc gia. 

Nhung van dg lap hign an y d day bao gdm: 

Thit nhdt, dd la sy thay thg hien phap qudc 

gia bang viec tuygn bd cac nguygn tac cua 

Luat Shari trong cac bang ndi tren. Viec bao 

ve cac ca nhan bang cac dao luat co ban da 

dugc cac cdng dan hay cac dai bigu cua hg xay 

dyng ngn va dugc nha cam quyen tuygn bd hi 

thay thg bang cac dao luat lay tir Kinh Cdran 

hay tir Chua. Quan tam dgn van dg nay cd 

nghTa la phai doi hdi giai quygt sy bat ddng, 

khac biet giira cac quygn dia phuong va cac 

quyen cong dan qudc gia. Thic hai, do la tinh 

chat be phai ciia cac chinh phu cac bang ndi 

trgn khi hg da tich cyc tuygn truygn va theo 

duoi cac quy dinh tdn giao. Cac nhom cdng 

dan khong theo dao Hdi sdng trong cac bang 

ndi trgn se trd thanh bi pham tdi neu ldi sdng 

ciia hp mau thuan vdi cac quy dinh tdn giao da 

dugc tuygn bo la luat. 

Cac digm then chdt ma cac nha lap hiin 

Nigeria phai can nhac ky ludng lii: Ngu Toil an 

digu hanh dg iing hd cho viec chap nhan Luat 

Shari thi se lam cac quy dinh ciia chii nghTa lap 

hign tu do nhu cac trudng hgp dang tdn tai 

hien nay tai Nigigria bi yeu kem di. Mat khac. 

neu Toa an lam vd hieu boa Luat Shari thi se 

bi coi la dua ra chinh sach chdng lai Hdi giao 

va cd thg se bi tra diia bang vii luc. Trong ca 

hai trudng hgp. chinh phii se bi dua ra phan 

xet. kgt qua la se gay ra nhigu van dg hon nira 

dg lam bat dn dinh chii nghTa lap hign chu 

khdng phai la ciing cd nd. 

Chinh vi vay, chinh phii lign bang nhan 

thay de giai quyet van de hg phai dau tranh 

toan dien ddi vdi cac chinh quygn bang. Theo 

gai y cua cac nha phan tich thi cd mdt sd chien 

luge nhu sau: Thir nhat, phai lam sao dg nhilng 

nhdm ngudi khdng theo Hdi giao khdng hi coi 

la pham Luat Shari. Thir hai, can quan tam dgn 

cac mau thuan giila cac quygn ban dja thd dan 

vdi-cac quygn cdng dan qudc gia dg giai quygt 

chiing cho dn thoa. Thir ba, nen thyc hien 

quygn lyc chinh tri qudc gia. 

Hign phap nam 1999 va lii hign phap hien 

hanh da cd nhilng sira ddi theo hudng ggi y 

chign luge ndi tren, do vay da gdp phan bao ve 

va Cling cd nhirng thanh qua ban dau ciia tien 

trinh dan chii boa o Nigigria. 

Theo quy dinh ciia Hign phap Nigeria, Nha 

nudc gdm chinh quyen lign bang va chinh 

quygn cac bang. Chinh phii dam nhan quyen 

hanh phap; Tdng thdng phai do nhan dan bau 

ra; Qudc hdi dugc xay dyng theo co cau ludng 

vien va theo md hinh qudc hdi lign bang ciia 

My, dam bao cd sy dai dien ciia tat ca cac 

bang trong thanh phan qudc hgi lien bang. 

Hign phap Nigeria cQng dam bao chg do da 

dang dugc boat ddng tai nudc nay. 
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b- Xdy dung hien phdp ddn chu a Nam Phi 

Nam 1993, ban hien phap lam thdi da dugc 

xay dyng trong khi chd dgi soan thao mdt ban 

hien phap chinh thuc. Ngay 8 thang 5 nam 

1996, ban hign phap mdi chinh thirc da dugc 

phe chuan. Day la sy kien cd y nghTa chinh tri 

rat trgng dai bdi thanh qua ciia cudc each 

mang dan chu Nam Phi da dugc the chg hoa, 

tao nen timg phap ly cho sy hoat ddng ciia 

chinh phil mdi. Hign phap mdi da dam bao 

cac quygn binh dang cho mgi cdng dan Nam 

Phi va khang dinh mgi sy phan biet ddi xu 

trong xa hgi la bat hgp phap. Hign phap nay 

da chinh thirc xoa bd he thdng dya trgn ngn 

tang phan biet chiing tdc ciia chinh phu 

Apacthai va xay dyng chinh phii mdi dya tren 

ngn tang dan chii. 

He thdng chinh quyen dan chii hien nay ciia 

Nam Phi dugc xay dyng trgn nen tang phap ly 

dugc quy dinh trong hien phap mdi dugc 

thong qua bdi Toa an Hign phap (CC) ngay 4 

thang 12 nam 1996 va cd hieu lyc tir ngiiy 4 

thang 2 nam 1997. Ciing nhu d mgi qudc gia, 

hiin phap la dao luat tdi cao cua Nam Phi, la 

mdt tiin bd ldn lao nhat ma nhan dan Nam 

Phi da dat dugc va dugc du luan qudc tg danh 

gia cao. 

Cac muc tieu quan ttpng ma hiin phap dg ra la: 

- Khic phuc sy phan biet chung tdc trong 

qua khir; xay dyng mpt xa hpi dya trgn cac gia 

tri dan chii, cdng bing xa hdi va cac quygn co 

ban cua con ngudi. 

- Cai tien chit lugng cudc song ciia mgi 

cdng dan va khoi day ty do tiim nang cua mdi 

ca nhan. 

- Xay dyng ngn tang cho mdt xa hdi md va 

dan chil, trong dd chinh phii boat dpng dya 

trgn y chi ciia nhan dan, mpi cong dan deu 

dugc binh dang trudc phap luat. 

- Xay dyng mdt nudc Nam Phi dan chii va 

thdng nhat cd kha nang dat dugc mpt vj thg 

hoan toan hgp phap vdi tu each la mpt quoc 

gia cd chu quygn trong mdt gia dinh cua cac 

dan tpc. 

Hien nay toan bp dat nudc Nam Phi dang 

tuan thil cac nguygn tac ciia hien phap dan chii 

nay. Tir td chire va hoat ddng cua bp may nha 

nudc dgn cac quygn va ngliTa vy ciia cdng dan 

ciing nhu mdi quan he giu'a nha nudc vii cdng 

dan deu da dugc quy dinh trong hign phap mdi 

nam 1996. 

3. K i t luan 

Sy ygu kem ciia nha nudc hau thudc dia 

cuoi ciing da diin den sy sup do ciia nd tai 

nhieu nudc chiiu Phi. Thap nign 1990 da 

chirng kign sy syp dd dd ciing vdi viec hinh 

thanli nhigu nha nudc mdi. Viec xay dung dan 

dan mpt nha nudc mdi d cac nudc chau Phi phai 

dat dugc myc tieu la tao dyng mdt xa bdi dap 

img cac nhu cau va lgi ich ciia mgt tap thg ldn lii 

cdng dong qudc gia-dan tdc. 

Viin dg quan trpng mii chau Phi da nhan 

thirc rd hien nay la Nha nudc chi cd thg ton tai 

khi dam bao dugc tinh phap ly eiia minh. 

Trach nhiem co ban ciia hien phap la dam bao 

tinh phap ly. Sy cai tri, quan ly trd thanh muc 

tigu quan trpng ciia viec soan thao hign phap. 

Song, sir cai tri ciing van chi la mpt qua trinh 

hudng dgn dich cudi ciing. Dich cudi ciing ciia 

vigc hoach dinh hign phap chinh la phap ly: 

can cd su Ign ngoi ciia phap ly trong cac ITnh 
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vyc dao dire, luan ly, van boa, chi'nh tri, kinh tg nhieu ban hign phap siia ddi hay xay dirng 

ciia xa hpi. Mdt chinh phii hgp phap tire chinh mdi da xuat hien d chau Phi trong thdi gian 

phu cd tinh phap ly phai cd trach nhiem bao ve gan day cho thiiy chu nghla lap hign dang 

toan the nhan dan trong qudc gia ciia minh. dugc danh gia cao va hign phap dang dugc 

Nhan dan d day can phai dugc higu dimg, do la Ign ngdi. Khi mdt nha nudc mdi dugc hinh 

nhiing con ngucri cd cac quygn tu do dugc phap thanh thi thigt chg quan trpng cua nd la hign 

luat bao ve chir khdng phai la nhirng kg no le. la phap khdng the khdng dugc xay dyng. Ban 

cdng dan hang thap. Nhan dan phai dugc tdn hanh hien phap mdi dan chu va tuan thu 

trgng trgn ca sd gia tri nhan dao ndi chung. 

Tat ca nhilng van de ke trgn dang la cac 

myc tigu chinh tri ciia nhigu qudc gia chau Phi 

hien nay khi hg budc vao Ian sdng dan chii boa 

chinh tri ciia chau lyc va xay dyng cac nha 

nudc mdi. 

Nhin chung, cac qua trinh thao luan gay gat 

xung quanh van de lap hign ciing nhu viec 

nghigm tuc hien phap, phap luat da dugc nhat 

tri trong toan thg nhan dan se la mdt sy dam 

bao bgn viing tinh phap ly cho nha nudc. Sy 

tdn vong ciia nhirng nha nudc mdi d chau 

Phi hoan toan phy thudc vao digu nay. Van 

dg d day la can phai bign nhan thirc thanh 

hanh ddng ma viec nay vdn van cdn ygu d 

chau Phi. 
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